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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
GAINESVILLE DIVISION

TIMOTHY M. SMALLWOOD,
: CIVIL ACTION FILE
Plaintiff, - NO:
V. :

FORSYTH COUNTY, GEORGIA,

JURY TRIAL DEMANDED
Defendant.

COMPLAINT

Plaintiff Timothy M. Smallwood (“Plaintiff”) states his complaint against

the Forsyth County, Georgia (“Defendant” or “County’) as follows:
1.

This is an action for employment discrimination in violation of the
Americans with Disabilities Act, 42 U.S.C. § 12111 et seq. as amended (the
“ADA”), and the Rehabilitation Act, 29 U.S.C. § 794. The County violated the
ADA by denying Plaintiff’s request to return to work, terminating his employment
due to his disability, and terminating his employment in retaliation for his request

for reasonable accommodations.
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JURISDICTION AND VENUE
2.
This Court has subject matter jurisdiction over Plaintiff’s claims under 28
U.S.C. § 1331.
3.
Venue is proper in this Court because the violations of Plaintiff’s rights
alleged herein were committed in this division of this judicial district.
PARTIES
4,
Plaintiff is a citizen of the State of Georgia and subjects himself to the
jurisdiction of this Court.
5.
Defendant may be served through its County Manager, Eric Johnson, 110
East Main Street, Suite 210, Cumming, GA 30040.
STATEMENT OF FACTS
6.
Defendant employed Plaintiff as a firefighter for the County from October 1,

2001 until it terminated him on June 15, 2017.
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7.
At the time of his termination, Plaintiff held the rank of Sergeant.
8.

Plaintiff was diagnosed with Post Traumatic Stress Disorder (“PTSD”) in
2012.

9.

Plaintiff’s PTSD caused negative mood, irritability, sleep disturbances, and
other related problems that affected Plaintiff’s major life activities.

10.
Plaintiff was able to control his symptoms through counseling and treatment.
11.

Plaintiff’s supervisors were aware of his medical conditions and treatment
since he was diagnosed in 2012.

12.

Plaintiff was able to work through his disability the first few years after his
diagnosis. However, in March 2017, Plaintiff began treating with a doctor who
specializes in PTSD and recommended Plaintiff take a leave of absence from work
to provide time for more in-depth treatment to learn how to further address and

cope with his PTSD.
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13.

Plaintiff’s PTSD did not prevent him from performing the essential
functions of his job.

14,

Plaintiff was granted leave under the Family Medical Leave Act (“FMLA”)
on March 24, 2017.

15.

As Plaintiff’'s FMLA leave expiration was approaching, Plaintiff was
informed he would need to request additional leave under the County Medical
Leave policy in order to obtain more time to get clearance from his doctor to return
to work.

16.
Plaintiff applied for County Medical Leave on June 4, 2017.
17.
Although Plaintiff’s County Medical Leave was granted, he was terminated

on June 15, 2017.
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18.

Plaintiff believed the County Medical Leave was only being provided to
obtain the necessary clearance from his doctor, County administration, and County
Human Resources (HR).

19.

While on County Medical Leave, Plaintiff was forced to return his
equipment as part of his termination, which he did on first day of his County
Medical Leave, June 16, 2017, despite his intention to return to work.

20.

While turning in his equipment on June 16, 2017, Operations Chief Barry
Head advised Plaintiff that his equipment would be there waiting on him and that it
was not a matter of “if” he returned but “when” he returned.

21.

Only twelve (12) days later on June 28, 2017, Plaintiff’s doctor submitted

the clearance for Plaintiff to return to work on July 8, 2017.
22.
Exhibit A is a true and accurate copy of Plaintiff’s Physician’s Task

Appraisal Form.
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23.

Plaintiff completed and submitted the necessary “Request to Return from

Medical Leave of Absence” on July 3, 2017.
24.

Exhibit B is a true and accurate copy of Plaintiff’s Request to Return from
Medical Leave of Absence.

25.

On July 17, 2017, the County denied Plaintiff’s “Request to Return from
Medical Leave of Absence,” stating within the denial that “Fire Apparatus
Operator is one of the most safety sensitive positions within the Fire Department.”

206.

Exhibit C is a true and accurate copy of the July 17, 2017 Notice of Denial

of Plaintiff’s Request to Return from Medical Leave of Absence.
27.
Plaintiff was advised about the denial of his request to return to work on July

19, 2017.
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28.

Exhibit D is a true and accurate copy of the July 19, 2017 Letter to Plaintiff
advising him that his Request to Return from Medical Leave of Absence was
denied.

29.

That same day, July 19, 2017, County HR representative Pat Carson verbally
told Plaintiff by phone that his request to return to work was denied because of his
PTSD and because the County deemed him to be a safety risk.

30.
Plaintiff faithfully performed his job with the County for more than fifteen
(15) years.
31.
Plaintiff successfully performed his job after his PTSD diagnosis in 2012.
32.

The County was aware of Plaintiff’s medical conditions more approximately

five (5) years before he took medical leave and allowed Plaintiff to continue

performing his job.
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33.

The County promoted Plaintiff to Sergeant in August 2016, just six (6)

months before he requested and took medical leave.
34.

Despite his prior demonstration of his ability to perform the job, promotions,
and dedication to the County Fire Department for more than fifteen (15) years,
Plaintiff was advised he would not be allowed to return to work due to his PTSD
and safety concerns.

COUNT I:
VIOLATIONS OF THE ADA
35.
Plaintiff hereby incorporates Paragraphs 1 through 34 as if stated herein.
36.
Defendant is an employer as that term is defined under the ADA.
37.

Plaintiff suffers from PTSD which substantially limits several major life
activities.

38.

At all times material to this action, Plaintiff was a qualified person with a

_8-
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known disability based on his record of disability, including his diagnoses for
PTSD and related conditions, and was still able to perform all essential functions
of his position with a reasonable accommodation.

39.

Plaintiff requested and took medical leave at the recommendation of his
doctor treating him for PTSD to focus on his treatment.

40.

The leave taken and granted by the County was leave Plaintiff was entitled
to under federal law and the County’s own policies and was a reasonable
accommodation for his disability.

41.

When Plaintiff tried to return to work, his request to return from leave was

denied because of his PTSD, and Plaintiff was terminated.
42,

By denying Plaintiff’s return to work, Defendant (1) denied Plaintiff’s
request to return to work because of his disability and/or (2) retaliated against
Plaintiff for his request for a reasonable accommodation of limited medical leave

to seek treatment.
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43,

Plaintiff has exhausted all administrative prerequisites prior to filing this
action, including filing a charge of discrimination with the EEOC within 180 days
of his termination, and filing this action within ninety (90) days of receiving his
Notice of Right to Sue Letter from the EEOC.

44,

Plaintiff is entitled to recover from Defendant all damages proximately
resulting from Defendant’s discriminatory treatment, including lost pay, benefits,
and mental and emotional distress.

COUNT 11:
VIOLATIONS OF THE REHABILITATION ACT
45,
Plaintiff hereby incorporates Paragraphs 1 through 44 as if stated herein.
46.

The Rehabilitation Act prohibits discrimination on the basis of disability in

any program or activity which receives federal money. 29 U.S.C. § 794(a).
47,
Defendant receives federal money and therefore falls within the coverage of

the Act.

-10-
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48,

Defendant’s acts described above, including its termination of Plaintiff’s
employment due to his disability and/or in retaliation for his request for a
reasonable accommodation, constitute discrimination on the basis of his disability,
and retaliation in violation of the Rehabilitation Act.

PRAYER FOR RELIEF

Plaintiff respectfully requests this Court:

1. Find that Defendant violated the ADA and the Rehabilitation Act as
described above;

2. Order Defendant to make Plaintiff whole by reinstatement to his former
position, with full back pay and other benefits and expenses in amounts to be
proven at trial;

3. If reinstatement is not feasible under the circumstances, grant Plaintiff front
pay, including lost future benefits of medical insurance and pension;

4, Grant Plaintiff compensatory damages in an amount determined by the
enlightened conscience of a jury;

5. Grant Plaintiff pre-judgment interest on all lost wages;

6. Grant Plaintiff his costs in this action and reasonable attorney’s fees as

provided by law; and

11-
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7. Grant such additional relief as this Court deems proper and just.
DEMAND FOR JURY TRIAL
Plaintiff demands a trial by jury for all issues so triable.
Respectfully submitted this the 10" day of April 2018.
/s/ J. Daniel Cole

Andrew Y. Coffman
Georgia Bar No. 173115

PARKS, CHESIN & WALBERT, acoffman@pcwlawfirm.com
P.C. J. Daniel Cole

75 Fourteenth Street, 26th Floor Georgia Bar No. 450675
Atlanta, GA 30309 dcole@pcwlawfirm.com

(404) 873-8000 Telephone
(404) 873-8050 Facsimile

Counsel for Plaintiff

-12-
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Forsyth County Personnel-Services

MARIA D. VILLALON, Benefits Spacialist

i Lprmraiain Vor P

Physician’s Task Appraisal Form

To: The Attending Physician of; Timothy Smallwood

Frﬁm: Persannel Services, Forsyth Caunty

Re: Task Appraisal of Job Description and Physical Requirements for the position of:

FIRE APPARATUS OPE

Encleged are the actual job description and physical requirsments of tha abave employee's current job classification
(primary luniction). Plaase review the information provided and advise o the follcwing:

To be completed by Physician (please Initial/complete all that may be applicabie):

__\K_Thﬂ employea may perfiarm ihei ar duties as described without restrictions effactive:
" i

The employee may not perform their regular duties and is refrained from work untif;

Follow-up visit schadiad

The employee may perform thair megular duties as described without restrictions but it will be necessary
for the employee to be absant from work for follow-up visisteatment . Yas
Max. hours per day: Max, hours par waek;
Probable duration:

— _.No

The employee may not perform their reqular duties but may return to work on with the following
restrictions:

M The émployee is currently on the following medic
fram parfarming his/her duties as outlined:
; O

a nicn thi ffect th I
Inmy W is wﬂ: a € emplayee
o Aot ad (wovk—

The employee's expected time of recovery and/or return to Full Duty Status is:

g:ﬁm%ﬁ;?% 2 ‘_&!é‘zﬁu?m

Thank you for yaur assistance in this matter

110 East Main St., Suite 230 | Cumming, Georgia 30040 ; (770) 2054818 | (770) 205-4698 fax | forsythca.com

EXHIBIT A

19/718 39vd AYLCITI3 3¥0LS Sdn 6489869984 6@:21 L182/0€/36



JUL 3 Reep

Yosar Cmommmiy Yo gy,

i _ REQUEST TO RETURM MEDICAL LEAVE OF ABSENCE
/ Srofhy fﬁaz{’ww{m 706 248109

Employee’s Mare Cell / Home Phone #
e FAg / 557
Department Nama Former }Galtfﬁ'l Held

I'am requesting to return to work from my Medical Leave of Absence (MLA). | understand that | must provide a
medical clearance 5|gned by my medical gravider indicating my release to return to duty, my restriction/s (if any) and

m'y’ //r/ 718~ )7

Eniplairi:o-{'ﬁlgn:h.im Date "

This form must be completed prior to returning to work along with the attached Physician’s Task Appraisal
Form. Return by fax 770-205-4698 or mail to:

Personnel Services
Forsyth County Government
ATTN: Maria Villalon
110 East Main Street, Suite 230
Cumming, GA 30040

Fice Qeonct mend 10233-033 Eice Bopamitus Opeodor
Department Maine Position # Position Name
[0 Approved m@ O Approved &4

- __fdlf_':: ——
:%—\ o, 4}/ #—--’M
s Signature Department Signature

ff

O Approved E/Demed [0 Approved O Denied
af f DAL N A
Personnel Services Slgniture Deputy County Manager / CFO Signature
tmlad
County “""'“’" Signature Revised 08/02/2016

=

110 East Main St., Suite 230 Cumming, Georgia 30040 (770) 205-4516 (770) 2054698 fax forsythco.com

EXHIBIT B
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FORSYTH COUNTY FIRE DEPARTMENT

17 July 2017

To; Forsyth County Personnel Services

From; Division Chief, Barry Head
Forsyth County Fire Department

Re; Tim Smallwood
F.A.O. Smallwood’s request to return to work from medical leave is denied.

The position of Fire Apparatus Operator is one of the more safety sensitive
positions within the Fire Department. Careful consideration was given to all
facts surrounding the potential return of F.A.O. Smallwood, while the decision
to deny the request was difficult for everyone involved in the process, the
decision was unanimous.

This decision does not prevent Tim Smallwood from applying for another

position within the County, should one become available in the future.
=, 4

Division Chief Barry Head

3520 SETTINGDOWN ROAD CUMMING, GEORGIA 30028 770-205-4531/ FAX 770-205-4569

EXHIBIT C
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Your Community. Your Fugype

Forsyth County Personnel Services
MARIA D. VILLALON, Benefits Specialist

July 19, 2017

Mr. Timothy Smaliwood
249 Riverwood Rd.
Ellijay, GA 30536

RE: Request to Return from Medical Leave of Absence

Dear Tim:

Based upon your physician’s release to return to work, your Medical Leave of Absence has expired
effective 07/10/17. Please be advised that your request to return from your Medical Leave of Absence has
been denied. Unlike FMLA, a Medical Leave of Absence does not provide an individual with job protection.
As the county cannot fulfill your request to return to work, you may qualify for unemployment benefits.
Please contact your regional Georgia Department of Labor office for further information.

You will remain responsible for direct payment of any insurance premiums for coverage you wish to keep
in effect. Per policy, you may remain with the county healthcare coverage at prevailing retiree rates for
twelve (12) months, uniess other employer insurance benefits become available, whichever occurs first.
As your Medical Leave of Absence commenced on 6/16/17, you are eligible to remain with the county
retiree healthcare coverage thru 6/30/18. After such time the retiree healthcare eligibility will cease. At
that time AmeriComp Benefits Inc., our administrator, will contact you regarding your options. They may
be contacted at 800-868-0196 if you have any questions.

You are eligible to apply for any open position(s) posted with Forsyth County Government for which you
meet the minimum qualifications. Standard recruiting and hiring policies and procedures will apply.

If | can be of further assistance regarding your return, please feel free to contact me at 770-205-4616.

Sincerely,

Maria D. Villalon, PHR
Benefits Specialist
WDVillalon@forsytheo. com

Cc: D. Bowman, B. Head, B. Green, J. Ponder, File

110 East Main St., Suite 230 Cumming, Georgia 30040 (770) 205-4616 . (770) 205-4698 fax ' forsythco.com

EXHIBIT D
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