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I].\('KGROt,\D

Pctitioners proceed bl Order to Shorv ( ause and petition fbr a declaration that respondent.
Richland liirc District (-Distdcl") lailed to comply with statul,rrl requircments penaining to the

adoption of rhe District's 202-l Budget and to impound taxes thc! claim rvcrc illegally., raised b1

thc 102{ lc.r.-r. 
'lhe District has filed a motion 1o dismiss thc proceeding pursuant to CPI.R

$-1ll l(axl ) standing: CPLR sl3l t l(a)(5) stalute of limitationsr and CPI.R $3211(a)(7) failure to
state a causc ofaction.

r)tsc't'ssto\

A motion to dismiss is restricted to the pleading itselfrather than the determination ofthc
tacts of a siren case. Stukuls r-. St49. 12 NY2d 272 t1977't: Me45s!Lr= A!l!a!q!. 120 AD:d 93i
(-l'h Dept 1986 ). The Coun is to look to rhe lbur comers ol'the complaint. -s I I West 232"d Oxaen
('om. v. Jennilbr Realty Co. . 98 NY2d 1.14 (2002); ( ole v. O"'Iooles of litica. lnc. . 222 AD2d 88
(.lrh Dept 1996): Ne stor r . Putnc') ]'*ombh Hall & |lirson. LLP. I 5l AD jd 840 (:id Dept 201 7)

l'he t'actuat allcgations ofthe complaint are to bc talien as lrue rogether with all t'avorable
intlrences that may be draw-n or reasonabl1- implied therefrom. C'onnaushron v. Chiootle Mexican
(irill. Inc.. :q \\-jd I.i7 tl0l7 t Choromanskis r . Chestnut Homeourcn r\ssociation. lnc.. 147
,\D3d l{77 {.1'h Dept 2017): Palladino r. CNY Centro. lnc.. 70 ADld 1+50 (.ld Depr 1010). The
complaint is to be given a liberal construction as prescribed b1 (lPt.R \1026. See AIIN AMRO

I

[]ank. N\' ,'. NIBIA Inc.. I 7 NY itl 108 (101 l)
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l-he Court is rcquired to accept every alleuation of the conrplaint as truc $'ithout regard to
the abilitl olplaintitf to ultimateiy cstablish thc truth olthe t'acts that have ht'en asserted. 119
Broadr,' ar Com. r. ;\lexander's. Inc.. 46 \-Y2d 506 1979t: [)aris r. IJoeheinr. ]"1 ];Yid 16l
(201.1). tl'the motion is to be granted. it must bc bccause the complaint states no cause ofaction
or documcntary or other evidence that is submitted conclusivcly shows there to be no cause of
action as attempted. Smith r. Clark. 185 \{iscld I (Sup Ct. iVlonroe Countl' 1000) affirmed 186
:\D2d 880 1.{6 Dept l00l ) motion tor leave to appeal denied 97 }.Y2d 608.

ln shorl. there must be sullicicnt t'actual allcgations in the complaint tbr the Court to
conclude that therc is basis for a cause ol action that is stated and not just conclusory statements
lacking tactual supg)rt. Saqer \. Cit\ of Buftalo. l5l ADSd 1908 (4rh Dept 2017)l !{illcr v.
Allstatc Indemnit\ ('ompanr . l-l: .\l) id I i06 1.1'h Dept 2015): Dominski r. trank Williams &
Son. l-L('. -16 AD-ld l.l-13 1,16 Depr 1007): Olsze*ski r. r'\'aters of Orchard Park. 303 ADld 995
({rh Dcpr 100-l ).

I hat part of the motion predicatcd on statutc ollimitations still requires that the Court treat
the conrplaint as truc' in all respects and rrith all reasonable interenccs to be dra*n theretiom uhile
the mor ing partl bcars the initial hurdcn of making the prima lacie shouing thal the slatute has

explred bqlbre any hurden shitis to plaintifi that the same has hecn tolled or is not applicable.
Collins r'. f)avirro. 160 ADd3d li,li (4th tlepl:018): Stein lndustries. Inc. v. (lertilman Balin
Adler & llvman. ll9 ll)ld 788 {l"r l)ept l0l 7 ): lsl.md AtX' Inc. r. Baldassano Architcctural
(irou l'( . .19 .\l),-rd 8l -< rl"d Dept :(){)8 ).

lhe District nsserts that the statutc ollinrit{ti()ns has c\pirrd as the puhlic hcarings lbr thc
District budget took place betueen October l6 and ll, 202i. The proceedin.r rlas not commcnccd
unlil l'r'bruary 28. ]01.1. The perition slltes lhat thc annual budgst ncering \1as hclcl on November
,1. l0ll. I loqer,er. thc notice requircmcnts found in l-onn Lal\ \ltil(.1)(a) s;^-citicallv applies to
the puhlic hearing on the proposed hudget held during the third ricr'k of Octoher. tt is the public
hearing that requires puLrlication ol notice. Toun l.at \l8l(lXb) rcquires that atier the public
hearing the Distriet's board is to cunlene on ur belirre Novemhcr 4 to adopt the budget and
contains no requirenrenl lbr publication of noticc. Ihe proceeding is not timell under CPI-R
Sl I 7( I ) \\ ith resp!.ct to the claimed lailure of notice tbr public hearinr:s on thc hudgtt.

Since the mccting olthe board to adopt the hudget is not subject to the norice required tbr
the public hearing. the petition also tails to state a cause ofaction on thc claimed lack olpublication
ofnotice. Like*isc. tltr'petition claim that the District failed to request the Comptroller to adrise
as to thc tax limit based on General l'lunicipal l-a'"v ,sl-c(7) has no basis since the stalute has no
such pror ision.

'l he District also asserts that pelitioners lack sanding (o enlbrce General Municipal Larl,.

$3-e. (icneral llunicipal l-au.$l-c does not exprcssh pror.ide lirr or eren impll a private righr ot'
acti()n. l-\ ndaker r. llrard of Education ol \f'est ('anada Valler ('entral School I)isrrict. 1lq ,\D.ld

Depl :015). It assens rhat rhc injuq claimed b1 peririoners is no diltcrent than rhat olLi6l (.1'h

)
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the general public and provides no injury in fact required lbr standing in this matter. Societ) of
Plastics r. Suffolk Counn- 77 \Y2d 761 (lqql)l Creco r. Sr racuse ASC. l-LC.2l8 ADld I 156
(,lth Depl 20f 3): trlatter ot'Sack r'. Citv ot'Butfalo Common f ouncil. l0.l ADld 1j99 (.1'h Dept
2021). Horvever. petitiones seem to la1 claim to standing as citizen taxparers under (ic'neral
Municipal [.au $51 uhen thc complaint is qiven a liberal reading.

'l he specific clairn ol'the petition hcing addresscd is as follou,s:

5. I'he Respondent on \ovember,.i. l0ll approved its 202{ Budget in the amount
ol'5180.000 rvhich is an increasc ot'over 1009.i oi its 2013 Budret *'hich rvas

s86.-r75.
6. The Respondent lailed to adopt a rc.soiution prior to the adoption ol ils 102.1

Budgct rvhich authorizcd exceeding its tax cap limit as rcquired by r\3-c i5) General
llunicipal Lau.
7. :\ttached a-s l-,xhibit A are thc minutes of Respondent's October 19. 2011.
\ovqmber l. l0l-1. and \orembcr lj. l0:j C'r'rmmissioncr meetings" $hich
ruh:,tantiate th.' tbrc'-going allcr:ation:.

The District rcsponds br asscrling that (icncral lrlunieipal l.au .r-i1 docs not apply as it is not a
municipal corporation hul ratht'r a district corporalion under 'l orvn La\\ S I 7.1(,1). \'latter ol' [ {ar es
\.. Chestcrto\\n Voluntecr l'ire ( omDanr. Inc.- 9l ADld I i l7 1i'd Dept 201 2). I'he District is not
subiect to G\{[. !s 5 l. Amcrican Totalisahr ('omoanr . Inc. r . \tr'estem Rr:sional Ot'lTrack Betting
Corp.. .l.l ,.\l)ld 75il ({'h l)cpt I97.{): Kadish r, Rooserr:lt Raceuav -.\ssociation. l-P. 18.1 ,.1D2d

87,1 { l"d t)ept I 992). 'l'hc ('oun notes rhar evcn assuming that GVIL .s: I did appli . peritioncrs have
not denronstraled tlrat the sunr ot their asssssments nlect the monetan limitation olthe statute nor
harc thcr lurnished a bond.

Whilc the papers in opposition k) thc motion attempt to raise an issue over thc Isvel ot
enforccment erercised bl the Comptrollcr. the distinction between the public budget hearing urd
the Board budget meeting $hich forms thc hasis for the statutc of limitations issue is not addrcssed.
Further. the papers in opposition completcly ignore thc standing issue- 

"\ccordingll. it is

ORDIRI,D, Al).ll- DGED and lX]CLARED" that the petitioncrs do n halc standing to
comm{)ncc lhis proceeding pursuant lo (icncral \lunicipal l.arv $3-c: and it is

()RDEREI), ADJI:DGED and IIECLARED. that public n()tie c \yas not required by
Toun lau \l8l(l)(a) tirr the budgct nrceting of thc fire District Board ol Commissioncrs

conduetcd iln \orcmbcr l. l0ll: and it is

ORDER-ED. AD.II DGED and DECLARE,I). that the petition raising arr! question of
notice lor thc public hcaring on the Firc l)istrict Budget has not been tinrell commenced pursuitnt

to CPI.R {l l7( 1): and it is

3
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ORDI,RED, ADJ[;D(;IID and DECLARED. that rhe moli()n of the responilent.
Richland []ire l)istrict. to disrniss thc petitioner ol-thc pctitioners is (iRANTED with prejudice
in all respccts.

l1'ts so ORDEREI).

E\'TER

LDated: ual ll , 2$21
Oss'ego. \e*' \'ork 0\, (;RT(;OR\ R. GILB[-RI'

st PREltr. ( ot RT Jt sTI('i_
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